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SUMMARY

[. Title

A Study on the Administrative Measures for Overseas Online
Service Providers

II. Object and Necessity of Study

With the development of digital technology and the changes in
network environment, the issues of regulatory vacuum in illegal
and detrimental information flowing through overseas servers and
the issue of reverse discrimination against domestic providers are
becoming critical issues. In order to solve this problem, the
movement to impose direct regulations on foreign Internet service
providers has taken a hold. Nevertheless, there are a lot of
limitations in applying the domestic acts for businesses that have
servers overseas. Even if a corrective action is conducted through
review by the Korea Copyright Protection Agency under the
current Copyright Act and the law regarding th promotion of
information and communication network use and protection of
information, it is practically impossible to notify and enforce
corrective action directly to overseas providers. Accordingly, this
study examined practical regulations for overseas online service
providers providing distribution channels for illegal works in order
to protect domestic copyright holders by addressing the problem of
regulatory vacuum in illegal works serviced in Korea through
overseas servers and to alleviate the problem of reverse



discrimination against domestic providers.

. Primary Study Contents

In this study, we have explored the status and operation of
typical overseas online services and the resulting status of
copyright infringement and actions taken against them. Next, we
have looked into the current status of overseas online services in
major countries in two categories. And the implications for the
legislative and administrative sections, as well as the decision
points for major events related to overseas online services, related
to this are drawn. The most controversial SOPA, the PIPA, the
OPEN Act, and the latest The Directive on Copyright in the
Digital Single Market Act were reviewed, with particular reference
to the United States and the EU, which are major countries to be
considered. Based on this, we reviewed the status of responses
under the current laws of Korea and the possibility of
extraterritorial ~application to overseas online services, and
presented a conclusion by comprehensively analyzing whether
WTO/FTA violates, and the effectiveness of administrative
measures for overseas online services.

IV. Study Conclusion

With the need for regulation on online service providers raised,
the Telecommunications Business Act of 2018 also newly
established a provision for extraterritorial application, and the
Telecommunications Network Act was newly enacted to appoint
domestic agents to information and communication service
providers that have a certain number of users and do not have

-6 -



an address or an office in Korea by recording sales. However,
there are many limitations in applying the domestic law to
businesses that still have servers overseas. For example, the bill
on the mandatory installation of domestic servers for overseas
online services, which was proposed on October 29, 2018, is
currently pending in the National Assembly as the U.S. raised
objections through the U.S. Department of Commerce and other
agencies that it might violate the FTA.

The administrative disposition of corrective actions (corrective
recommendations) under the Copyright Act may be generally
accepted positively judging from the precedents and interpretations
of other corrective actions. However, since the right to corrective
recommendation and the correction order of it become an
administrative act that encroach on the interests of the others, it
is problematic from the point of view of the principle of
prohibition of mandatory legislation to expand its scope to
administrative rules, even though there is no regulation on
overseas providers in laws or enforcement ordinances. In addition,
the extraterritorial application of such recommendations should be
introduced on the premise of regulatory universality and
stakeholder agreement internationally due to national jurisdiction
and enforceability. However, it is questionable whether introducing
the system initiatively in Korea’s copyright law will be accepted
internationally, given that there has yet to be enough discussion in
international theoretical and practical terms and the universality is
not secured accordingly. In addition, most of the overseas
providers that provide access to illegal works here will be U.S.
operators, including Google, whose extraterritorial application could
be in violation of the Korea-U.S. FTA trade law.



Consequently, it is expected that the extraterritorial application
regulations will not be able to overcome such problems as
conflicts of national and jurisdiction, and securing the effectiveness
of enforcement. Taking corrective action under copyright law
against overseas providers is negative in the interpretation of
current law. Even if it is executed, it will not be able to secure
its execution power, and it will be possible only if legislative
measures are taken.

V. Follow-up Study Suggestions

The main focus of this study is to discuss effective regulatory
measures for overseas online service providers, among others,
legal service providers whose legal and administrative jurisdiction
Is difficult for Korea to fall short of having servers overseas.
However, there are not only global legitimate operators such as
Google and Facebook that have jurisdictions that are difficult to
reach by providing servers overseas. Practically, not a few Korean
providers intentionally operate servers overseas to avoid domestic
jurisdiction or administrative authority. In addition to applying
general extraterritorial application law, more realistic researches
such as criminal legal measures against copyright violation, foreign
control and investigation procedures should be considered.

Moreover, in order to secure realistic enforcement and binding
force such as the recommendation for correction, the introduction
of an immediate enforcement system as a direct enforcement and
an execution penalty as an indirect enforcement, that is, the
imposition of penalties or penalties, can be considered. Research
on collection methods and procedures is necessary for indirect



reinforcement methods to be effective, and various procedures
under the National Tax Collection Act, such as seizure, sale and
exchange rate, need to be reviewed.
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